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kttorney Fees

[rying to Be

Reasonable

By Gregory Bergman
and Ken Moscaret

very attorney thinks his

or her fees are reasonable.

While some clients may

disagree with that notion,
attorneys consider it a matter of
professional pride that they are bill-
ing reasonably.

Yet reascnable attorney fees are
truly in the eye of the heholder.
Despite what attorneys may think
about their own fees, the courts have
adopted different formulas for
determining reascnableness in
attorneyfee litigation. Chief
among these is the con-
cept of the “lodestar” fee,

Imagine that you
have won a hig civil suit
for your client at trial
or arbitration. There is a
“fee-shifting” provision in
the statute or contract that
you sued under, entitling
your client to be awarded
reasonable attorney fees.

Perhaps your client has
been paying your law
frm’s invoices regu-
larly, so it is the client
who will be seeking.
reimburserment for the
fees already paid, a fair-
ly common scenario.
Since you naturally
assume that your
aclual fees are
reasonable, you
believe that you
simply have to
submit vour law
firm's  monthly
invoices on the case
wholesale to the court
to have them reimbursed
in full

You are surprised o
when the judge or NS
arbifrator  rejects \’%@\
that proposition. It _ fgg}
turns out that there isa
big difference between
reasonable fees and
actual fees for purposes of
an attorney-fee award in a fee-shifting
case.

While your clients may have paid
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your actual fees, the law entitles

them to be awarded only reasonable
attorney fees, The reasonable fees
may end up being lower, or higher,
than your actual fees. In a typical,
non-class-action, fee-shifting case, the
lodestar is the approach that you will
encounter in virtually every court.
The lodestar approach was ap
plied by the U.S. Supreme Court in
an important feeshifting decision
in Hensley v. Eckerhart,
461 US. 424 (1983).
The California Supreme
Courtin Serrano v Priest
(Serrano 11D}, 20 Cal3d
25 (1977), held that the
lodestar method was
to be used in California
state courts.
The lodestar is calcu-
lated by multiplying a
reasonable hourly rate
for each working attor-
ney times the reasonable
number of hours bifled
on the case. There is no
universal definition of
“reasonableness,” which
can make the lodestar
process very inexact
and unscienfific. It is
determined on a case-by-

case basis, with the court

having broad discretion

to arrive at the lodestar

through whatever evidence it deems
appropriate. When the dust settles,

the lodestar is presumed to be a
reasonable fee,
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The first step in- calculating the
lodestar is for the coust to determine
a reasonable howrly rate for the law
firm timekeepers who worked on
the case. That rate must be ‘based
on prevailing market rates for similar
work by comparable local attorneys.

to know what other atforneys in the
local community would charge. A rea-
sonable, prevailing hourly rate is one
that other attorneys of comparable
skill, experience and reputation in the
local legal marketplace would com-
mand to perform similar work,

It makes no difference if a law
firm has actually been charging a
cash-strapped client at below-market
hourly rate per their retainer agree-
ment. If the prevailing market rate for

- that same attorney would be higher,
the court in a fee-shifting case will
generally award the higher rate.

For example, if the evidence
establishes that comparable local
attorneys charge $400 per hour for

! real estate litigation, an attorney
i generally will receive that rate in a fee
i award, even if he has been charging
. a smaller client a discounted rate of
$300. The attorney and client would
simply have to carry their burden of
proof on that poini.
Similarly, plaintiffs attorneys work-
ing on contingency, public interest

attor-  neys who defer collection
of their. hourly fees on
. c a case until a fee
If it seems award is made
that the .1ater on, and even
hourly—rate— inhouse attorneys
. . who do not bill
determination heir time on an
process Is houﬂzrli bajlis
: at all, wo
mexact_, th? also receive
determination the same
of reasonable geagnent In
. short, every
!10urs hilled attorney
IS even more can be
wide open, ﬁhﬂwn fo
fraught with end ot
subjectivity prevailing
and reliant market _ rate
for purposes of
on the a fee award, I's
court’s broad just a matter
discretion. of proot.

Here, the judge or arbitrator will want )

~p
NN
\\%}}\J do
e base the amount
of an attorney’s
. prevailing  market
Y rate on how much salary or
compensation an attorney may be
receiving internally from the law
firm. That is irrelevant. The courts
do not want {o have to rely upon prin-
ciples of cost-plus accounting to rate
determinations, because that would
end up being a messy and timecon-
surning affair in each case.

Courts have held that a fee pro-
ceeding should not be turned into a
separate, protracted piece of litigation
unte itself Judges and arbitrators
simply want to know what the local
legal marketplace would command
per hour for similar work, not what
a particular law firm might be paying
in salary to the attorney who handles

the winning case.

The avoidance of a
costplus  accounting
approach has particular
relevance in foday's
legal marketplace in
California, where law
firms large and small
routinely hire parttime
confract attorneys o
work on their cases
alongside law-firm
partners and employee-
associates. When such
alaw firm seeks its fees
in a feeshifting case,
it need not disclose
the payments that
those partfimers achu-
ally have been receiving
from the firm. -

For example, a law
firm may have hired
an experienced, senior-
associate contract attor-

ney for $100 per hour, but has been
billing his or her time on the case at
$300 ‘per hour. Despite the obvious
huge profit margin to the law firm,
the court will be concerned only with
whether the $300 rate is a prevailing
market rate for a local attorney of
comparable skill, experience and
reputation doing similar work. Shaf
Jer v Superior Court, 33 Cal App. 4th
993 (1995). .



. Most law firms wilt ask the court
to award all their allowable hours at
their then-current hourly rates, even
“though a fee award usually covers
several vears of work, including years
when rates where lower. A judge or
arbitrator has discretion to award
current rates.

The theory is that current rates
compensate the law firm for delay
in payment, inflation and lost inter-
est. If the court awards yearby-year
historical hourly rates instead, it can
add an adjustment to cover prejude-
ment interest,

Sometimes law firms seek fees in
jurisdictions far from their offices.
Federal case law, including in the 9th
U.S. Circuit Court of Appeals, gener-

ally has held that prevailing market
rates are.based on the rates in the
communily where the legal work is

- performed, namely the forum of the
litigation, Davis o Mason County, 927
F2d 1473 (9th Cir. 1991).

In some circumstances, federal
-cowurts may award home market rates
to a law firm Itigating a case in a
forum where the prevailing rafes
are lower. However, the California
Supreme Court applied the opposite
approach in PLCM Group Mc. u
Drexler, 22 Cal Ath 1084 (2000). It af-

- firmed an award to a law firm based
on prevailing rates in the law firm’s
home San Francisco market, not the
Los Angeles market where the case
was litigated.

Once a reasonable rate has been
established, .the court will turn its
aftention fo a reasonable, allowable
number of hours billed by the law
firm. If it seems that the hourly rate
determination process is inexact, the
determination of reasonable hours
bilted is even more wide open, fraught
with ‘subjectivity and reliant on the
court’s broad discretion.

The court will typically .
entertain oral or declara .~
tion testimony o
from the =
working ad attorneys

F them-

selves, and
i from1 oppo:igg
" counsel, on why
= the claimed hours
are reasonable or not.

The court may consider expert
festimony on this issue (along with

_ the hourly rate issue), although it is
not required to do so.

If the judge or arbitrator making

the fee award also was the trial judge, -
he or she will probably have devel-
oped seme personal impressions, pro
and con, about how competently and
credibly counsel performed. Inevita-
bly, those impressions will be a fac-
tor in the number of hours deemed

‘reasonable: -

Therefore, in a fee-shifting case, a
law firm should always try to appear
as professional, competent, coop-
erative and efficient as possible. The
judge or arbitrator won't forget later
on at fee-award time.

he factors a court might con-
Tsider on the reasonable-hours

issue are many. Some judges
and arbitrators like to refer to the
11 factors set forth in California
Rules of Professional Conduct 4-200.
Although these factors technically
govern the conscienability of a fee,
they also serve as a partial barom-
eter of reasonableness.

On a more specific level, the court
may watch out for issues such as
bloated staffing levels, unneces-
sary duplication of effort, too many
vague time entries, failure to delegate
routine work, junior attorney train-
ing time, billing for non<hargeable
overhead or clericalsecretarial tasks,
excessive office conferencing and too
many double-digit billing days. Every
case is different.

Alaw firm can greatly assistits own
cause by maintaining and presenting
to the court contemporaneous, item-
ized time records of all its work on
the case. While California law does
not mandate - contemporaneocus,
iternized time records to support a
fee award, they are always preferred,
and they demonstrate to a judge or
arbitrator that the lirm is careful and
conscientious about its billings. That
helps instill more confidence in the
judge or arbitrator toward the firm.

The federal courts are generally
stricter about waniing contemporane-
ous, itemized time records, and they
are more willing to penalize a law firm
that does not have them. As a general
rule of thurnb, any law firm seeking
fees is wise to maintain and present
the same kinds of complete Gme re-
cords to the court that it would want
to see if it were judging the case.

Finally, some successful counsel
at trial in fee-shifting cases may be
under . the mistaken impression
that they are automatically entitled
to an enhancement, that is, a mul-
tiplier, in addition to and on top of
the lodestar reasonable fee award.
That is not necessarily the case.
In the next article in this series,
we will examine the differences
hetween the lodestar fee versus
multiplier and situations when the
latter is deemed appropriate by the
courts.
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is an attomneyfee expert witness in
Pasadena who has trained retired
judges.



